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STATE OF NEW YORK: SUPREME COURT,
APPELLATE DIVISION: FOURTH DEPARTMENT

NIAGARA FALLS REDEVELOPMENT, LLC AND
BLUE APPLE PROPERTIES INC.,

PETITIONERS,
-AGAINST-
THE CITY OF NIAGARA FALLS,
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CASE No. OP 23-00057
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LLC and Blue Apple Properties Inc.
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Before the Honorable Justices of the
Supreme Court, Appellate Division, Fourth
Department at 50 East Avenue, Suite 200,
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Affirmation of John G. Horn, Esq., dated
March 5, 2024, and exhibits, docket
references, and links thereto; and upon all
other papers and proceedings in this matter.

MOVING PARTIES:

(“Petitioners”).
DATE AND TIME:
PLACE:

only.
SUPPORTING PAPERS:
RELIEF REQUESTED:

An Order: (1) granting Petitioners’ motion
to vacate this Court’s July 28, 2023
Memorandum and Order; (2) rejecting and
annulling Respondent the City of Niagara
Falls’ November 22, 2022 Determination
and Findings; and (3) granting such other



GROUNDS FOR RELIEF:

ANSWERING PAPERS:

Dated: Buffalo, New York

March 5, 2025

TO: HODGSON RUSS LLP
Daniel A. Spitzer, Esq.
Attorneys for Respondent

and further relief as this Court deems just,
proper, and equitable.

N.Y. C.P.L.R. 5015(a)(2), and applicable
case law and authority.

Answering papers shall be served in
accordance with N.Y. C.P.L.R. 2214(b), the
Practice Rules of the Appellate Division,
and the Rules of Practice of the Fourth
Department.
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By: —
John G. Horn, Esq.
Ryan C. Altieri, Esq.
William C. Stone, Esq.
Attorneys for Petitioners
50 Fountain Plaza, Suite 1000
Buffalo, New York 14202
Phone: (716) 853-1616
E-mail: jhorn@hselaw.com
E-mail: raltieri@hselaw.com
E-mail: wstone@hselaw.com

140 Pearl Street, Suite 100
Buffalo, New York 14202



STATE OF NEW YORK

SUPREME COURT, APPELLATE DIVISION:
FOURTH DEPARTMENT

Application of

NIAGARA FALLS REDEVELOPMENT,
LLC AND BLUE APPLE PROPERTIES

INC.,
N AFFIRMATION IN
Petitioners, SUPPORT OF
_against- MOTION TO VACATE
THE CITY OF NIAGARA FALLS, Case No. OP 23-00057

Respondent.

To reject and annul the condemnor’s
determination and findings.

STATE OF NEW YORK )
COUNTY OF ERIE ) S8t

JOHN G. HORN, an attorney admitted to practice law in the State of New
York, affirms under penalty of perjury as follows:

1. I am a partner in the law firm of Harter Secrest & Emery LLP, which
is counsel for Petitioners Niagara Falls Redevelopment, LLC (“NFR”) and Blue
Apple Properties Inc. (“Blue Apple”) (together, “Petitioners™) in this matter. I have
represented Petitioners since the inception of this case and therefore am personally
familiar with the pleadings and proceedings had to date, as well as with the facts

and circumstances set forth herein.



2. I make this affirmation pursuant to N.Y. C.P.L.R. 5015(a)(2) in
support of Petitioners’ motion to vacate this Court’s July 28, 2023 Memorandum
and Order (the “Order”) in the above-captioned eminent domain action based upon
newly discovered evidence which, if introduced prior to this Court’s Order,
probably would have produced a different result.

3. In short, approximately 18 months after this Court issued the Order
unanimously confirming Respondent City of Niagara Falls’ (the “City”)
Determination and Findings, the City alleged for the first time that it—not NFR—
already owns nearly half of the 9.9 acres it sought to take by eminent domain.

4. Because this new evidence is manifestly inconsistent with the facts on
which the Order is based, Petitioners respectfully ask this Court to vacate the Order
and to reject and annul the City’s Determination and Findings.

PRELIMINARY STATEMENT

5. Two and a half years after the City invoked its eminent domain
powers to try to take Petitioners’ property, 18 months after this Court’s Order
cleared the way for the City to proceed with a vesting action, and three months
after Petitioners exhausted their state-level appeals, the City hatched a new theory
to try to avoid paying the statutorily required “just compensation” for nearly half of
the property at issue. At Mayor Robert Restaino’s behest, the City Council has now

authorized litigation against NFR to “quiet title” in favor of the City for 4.2 of the



9.9 acres at issue in this Court’s Order. While NFR will vigorously defend its
ownership rights in any such litigation, this Court must vacate its Order based on
this new evidence.

6. Petitioners’ ownership of the entire 9.9-acre contiguous parcels was
the necessary factual predicate for the City’s Determination and Findings (R. 781-
793), which, in turn, was the necessary factual predicate for this Court’s Order.
This Court would not have, and could not have, authorized the City to take private
property that is not, in fact, private property.

7. Because this new evidence probably would have altered the result
reached by this Court in July 2023, the Order must be vacated and the City’s
Determination and Findings must be rejected and annulled.

RELEVANT FACTUAL AND PROCEDURAL HISTORY

I. The City’s eminent domain necessarily was conditioned on Petitioners’
ownership of the Properties, which, according to the City, was
inaccurately described in the Determination and Findings and
consequently misrepresented by the City to this Court.

8. Petitioners own 12 acres of well-manicured contiguous vacant land in
Niagara Falls, New York, which is comprised of two separate parcels: 4.2 acres
owned by NFR located at 907 Falls Street (SBL No. 159.09-3-3) (the “Falls Street
Property”), and 7.8 acres owned by Blue Apple located at John Daly Memorial

Parkway (SBL No. 159.09-3-2) (the “John Daly property”) (together, the



“Properties”). (R. 5). An overhead view of the square-shaped land that makes up

the Properties is set forth below:

80m Camera: 615

(Dkt. No. 26).

9. The City initiated the subject taking by City Council Resolution in
June 2022, seeking the entire 12 acres for what it characterized as “the construction
of a park and related recreational facilities, which will be host to a multitude of
events and activities, including but not limited to sporting events, concerts, indoor
and outdoor gatherings, and youth-centered activities, with potential facilities
including an indoor arena and outdoor amphitheater, a water feature ice skating
rink, a multilevel surface parking deck, and/or a wall-climbing adventure course.”
(R. 4-5).

10.  The Notice of Public Hearing was served on Petitioners because, as

the City stated, “[e]xisting property records indicate that [Petitioners] are the



assessment record billing owner[s] and/or have a possible right, title or interest in
such property which will be the subject of such public hearing.” (R. 4 and 7).

11.  Public comments were provided over the course of two hearings in
June and September 2022, during which the City’s outside counsel explained to the
members of the public that “the [Properties are] privately owned, that’s why
there’s an eminent domain proceeding....” (R. 25 at 10).

12.  All 4.2 acres of the Falls Street Property was necessary for this
project, according to the City. In fact, based on the proposed rendering below, even
if the City had money to pay for its project, such would not be possible at this

location without the Falls Street Property:

(R. 134.)



13. The City Council adopted its Determination and Findings on
November 22, 2022, and authorized the taking of the Properties, which necessarily
included all 4.2 acres of the Falls Street Property. (R. 783-793). In so doing, the
City explained that “[t]he Project would utilize more or less all of the 9.8 +/- acres
of the [Properties], which is owned by a private landowner in fee.” (R. 783-793.)
“The City intends to proceed with the acquisition of the [Properties] through
eminent domain to obtain site control of the [Properties], which is a necessary
prerequisite to the commencement and furtherance of these planning processes.”
(R. 791).

14.  On January 10, 2023, Petitioners filed their Petition to reject and
annul the City’s Determination and Findings. (See NYSCEF Doc. No. 19.) On
January 28, 2023, the City filed its Answer and Objections in Point of
Law/Defenses, with the Record of Proceedings and Determination and Findings,
and “[admitted] that Petitioners are the owners of the [Properties] in fee simple that
are at issue in the proceeding....” (See NYSCEF Doc. Nos. 23 and 25.)

15. The issues were extensively briefed in March and April 2023, and this
Court heard oral argument on May 22, 2023. On July 28, 2023, this Court
(Lindley, J.P., Curran, Montour, and Ogden, JJ) issued the Order unanimously
confirming the City’s Determination and Findings, specifically noting that “there is

no indication in the minutes of the public hearings that petitioners were somehow



uncertain about the scope of the proposed acquisition.” (Doc. No. 37) (internal
citations omitted).

16. Petitioners filed a Motion to Renew its Petition on September 10,
2023 (R. 42), a Motion for Leave to Appeal to the Court of Appeals with this Court
on January 12, 2024 (R. 46), and a Motion for Leave to Appeal to the Court of
Appeals made directly to the Court of Appeals on April 12, 2024, which was
denied on September 17, 2024. Not once during this process did the City disclose
to Petitioners, the public, the Court of Appeals, or this Court that it had
misrepresented the ownership facts.

II.  The City now argues Petitioners never owned half of the Property this
Court authorized the City to take through eminent domain.

17.  OnJanuary 3, 2025, three months after Petitioners’ state level appeal
avenues were exhausted and more than two years after it had initiated the
underlying taking for all 12 acres of the Properties, the City, through its Mayor,
Robert Restaino, proclaimed in a public broadcast available on the Mayor’s
YouTube channel that ““...even though the highest court in the state of New York
has said we have the right to take [the Properties], we already own half of it."” He

was referring to the 4.2-acre Falls Street Property that the City previously

"' A recording of the Mayor’s January 3, 2025 public broadcast can be found at the following link:
https://www.youtube.com/watch?v=62rbh9ud0FY)



represented to the public and in court filings was owned by NFR as a necessary
condition to the eminent domain proceeding.

18. A week later, during his January 10, 2025 public broadcast, Mayor
Restaino added: “I’ve shared with you the great news that we’ve received with
regard to the eminent domain project: the fact that NFR actually doesn’t own half
of the property. They received a deed that was void from the moment it was
delivered to them.?”

19. On January 14, 2025, the City’s outside counsel requested in writing
that NFR execute a quit claim deed conveying the Falls Street Property back to the
City. In so doing, he argued that “...the current deed is void....,” and “title to the
property [...] rests with the City of Niagara Falls....” A true and accurate copy of
the January 14, 2025 letter from the City’s outside counsel is attached as Exhibit
A.

20.  During his January 17, 2025 YouTube address,> Mayor Restaino
elaborated on the reasoning behind the City’s new position:

e “So while I was examining the title as we begin to think about the
vesting procedure...started looking into the property itself, which is

really two parcels. [...] This top parcel used to be a playground and a
park. And in 2003, former Mayor Elia signed an agreement with NFR

2 A recording of the Mayor’s January 10, 2025 public broadcast can be found at the following
link: https://www.youtube.com/watch?v=; 2W2MEYgWM

3 A recording of the Mayor’s January 17, 2025 public broadcast can be found at the following
link: https://www.youtube.com/watch?v=R2KNnzKXNOM



for the acquisition of that park because they were going to build a
$100M dollar hotel and affiliated facilities. They had to commence
construction...the commencement of construction was to place cinder
blocks...in August 2004, then mayor Anello transferred the property
by deed over to NFR.”

e “The problem with that is that before you can transfer a property that
was once a park and playground, you need to get state approval. It’s
something called a home rule request....”

e “I began to examine whether or not the appropriate request was made
at some point prior to the transfer. I examined our council minutes,
[other documents], and the contract that mayor Elia signed [in the
contract, they call it public land]. Then I asked our lobbying group to
examine what happened at the state legislature. Was there a home
rule application made and did the state legislature approve
anything?... In each instance, we found that none of that had been
done....When the deed was transferred, it wasn’t valid; it was void.”

e “Earlier this month, we sent a letter to NFR telling them the transfer
was a violation of the public trust doctrine...so what does that mean?
That means that while this was the subject of the eminent domain
proceeding, the City already actually owns half of this. So, we’re
already in possession of this. I doubt that the Milstein group will deed
the property over as they would be required to by law...so we
anticipate that we will simply just have a Supreme Court Justice order
them to that....”

e “I also think that it’s a very good story for the people here in the City
of Niagara Falls to know that, while we had to debate and ultimately
be successful in the courtroom for the acquisition of this whole
property that we already own half of it already because it was never
properly deeded over to NFR.”

21.  OnJanuary 22, 2025, the Mayor stated bluntly to the Niagara Gazette:
“I’m not suggesting [the Falls Street Property] is the City’s land, I’'m telling you it

is.” He added that “[t]he polite thing to do, would be for NFR to acknowledge that



and deed the [Falls Street Property] back to the City. They can either try to resolve
this politely, or we will ask the court to order them to give us the deed.” A copy of
the first January 22, 2025 Niagara Gazette article is attached as Exhibit B.

22. In his statement to the Niagara Gazette on January 22, 2025, City
Councilmember Donta Myles articulated the basis for this Court’s vacatur of the
Order: “two years later, after eminent domain, court cases, lawyer’s fees, we
magically come up with the idea we already own [the Falls Street Property]...who
dropped the ball? Shouldn’t we have thought of this earlier? No one thought to
research this before?” A copy of the second January 22, 2025 Niagara Gazette
article is attached as Exhibit C. In that very same article, Mayor Restaino lays bare
the rationale behind the City’s latest angle to seize private property: “this will
impact the value (of the remaining land the city is looking to acquire).” “We’re
really the only one who would have an interest in the [Falls Street Property]
(subject to eminent domain) for the purpose of setting value.”

23.  On January 22, 2025, the City Council voted 4-1 to adopt the
following resolution:

Because the City of Niagara Falls is the rightful owner of the [Falls Street

Property] and the City Council has an obligation to defend the property

interests of the residents and taxpayers of the City and preserve parkland

property for recreational uses, the Corporation Counsel is therefore
authorized to take all necessary steps to commence any and all legal action,

including but not limited to a quiet title action under the Real Property
Actions and Proceedings Law, against NFR and any successors in interest,

10



affiliates, individuals, lienholders or other parties with any interest in the
[Falls Street Property] in order to declare the transfer of the [Falls Street
Property] null and void and to recover ownership of the [Falls Street
Property].
A copy of the January 22, 2025 City Council Resolution is attached as Exhibit D.
24. Mayor Restaino continued his weekly public broadcast on January 24,
2025* with more legal threats: “One would think that the right thing to do...would
be to transfer the [Falls Street Property] back to the City because it wasn’t really
ever transferred to [NFR]...we will have to go get a court to order them to do that.”
25.  During his most recent YouTube address, on February 28, 20253,
Mayor Restaino affirmed the City’s position: “as I’ve explained to you a couple
earlier times that we’ve spoke, you know that we are moving along with our
acquisition of the property from the Milstein group. And you also know that our
research has uncovered that the park at the corner of 10th and Falls Street [the Falls
Street Property] was never properly transferred pursuant to state law, so as a
consequence, the city of Niagara Falls still owns it.”

26. According to Mayor Restaino, in remarks made to The Buffalo News,

“[the City’s failure to obtain legislative approval] made the deed in August 2004

* A recording of the Mayor’s January 24, 2025 public broadcast can be found at the following
link: https://www.youtube.com/watch?v=KUcN8nrU2x4

5 A recording of the Mayor’s February 28, 2025 public broadcast can be found at the following
link https://www.youtube.com/watch?v=BbW931 VmkI
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void.” A copy of the March 3, 2025 article from The Buffalo News is attached as
Exhibit E.

27. To be clear, despite all of its threats, the City has yet to commence
litigation to prosecute its latest idea for seizure of private property. Should it do so,
NFR will rebut the City’s efforts to rewrite a 20-year-old narrative and renege on a
20-year-old transaction. But none of this changes the fact that the City has created
evidence that undermines the integrity of the Order.

ARGUMENT IN SUPPORT OF VACATING THE ORDER

28.  The Order should be vacated because, upon information and belief, if
the City had disclosed its argument that NFR allegedly never owned the 4.2-acre
Falls Street Property, the Court probably would have annulled the City’s factually
inconsistent Determination and Findings.

29. C.P.L.R. 5015 permits “the court which rendered a judgment or order
[to] relieve a party from it upon such terms as may be just, on motion of any
interested person with such notice as the court may direct, upon ground of...newly-
discovered evidence which, if introduced at trial, probably would have produced a
different result and which could not have been discovered in time to move for a
new trial under Section 4404.” Additionally, the specific grounds for vacatur listed
in C.P.L.R. 5015 are not exhaustive, and it is well settled that, “in addition to the

grounds set forth in section 5015(a), a court may vacate its own judgment for

12



sufficient reason and in the interests of substantial justice.” Woodson v. Mendon
Leasing Corp., 100 N.Y.2d 62, 68 (2003). “The drafters of [Section 5015] intended
that courts retain and exercise their inherent discretionary power in situations that
[warrant] vacatur,” and any such vacatur will be reviewed only “for an abuse of
discretion.” /d.

30. There is no specific time limit for bringing a CPLR 5015 motion, only
that it be brought within a reasonable time. See Bond v. Giebel, 101 A.D.3d 1340
(3d Dep’t 2012) (finding that when a motion was filed within a “reasonable time”
after the party became aware of an assignment agreement which justified the
motion, the motion was timely even though the default judgment had been entered
nearly ten years ago); also Bank of N.Y. v. Attia, 172 A.D.3d 666 (2d Dep’t 2019).

31.  Here, the City’s allegation that it never lawfully conveyed the Falls
Street Property to NFR 20 years ago, coupled with its threats to take the Falls
Street Property by way of a quiet title action, constitute newly discovered evidence
that probably would have produced a different determination by this Court.

32. These allegations and threats by the City could not have been
discovered prior to this Court’s Order because, at the time of these proceedings, the
City was claiming just the opposite. See supra 9 8,11. It was not until January of

this year that NFR first became aware that the City is now asserting that it failed to

13



lawfully convey the Falls Street Property to NFR in 2004. NFR’s motion is timely
under these circumstances.

33.  This newly discovered evidence probably would have produced a
different result in the underlying proceeding. The City asserted repeatedly during
the statutory notice and public hearing phases of the EDPL process, not to mention
in the Determination and Findings and in numerous submissions to this Court, that
NFR owns the Falls Street Property. Because the City’s new evidence that it did
not in fact lawfully convey the Falls Street Property to NFR 20 years ago now
undermines the very factual predicate upon which the eminent domain proceedings
were based, this Court must vacate its factually erroneous Order. See RSD857 LLC
v. Wright, 2022 NYLJ LEXIS 1033 *7 (Sup Ct, New York County) (motion to
vacate granted based on newly discovered evidence which probably would have
produced a different result where the defendant raised evidence which
“undermine[d] plaintiff’s ownership of the property, as a predicate for maintaining
and ejectment claim.” These facts “raised a material issue of fact with respect to
the ownership of the property, which would probably have resulted [in a different
outcome on the underlying motion for summary judgment].”).

CONCLUSION
34.  Because the City has recently contradicted the facts on which the

Order is based, NFR respectfully requests that the Court vacate the Order, annul
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the Determination and Findings, and grant to NFR such other and further relief as

the Court deems to be just and proper.

HARTER SECREST & EMERY LLP

Dated: March 5, 2025
Buffalo, New York

— -
,.\/‘%X/\czfn/

John G. Horn
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16



